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This letter answers questions about nexus and charges for support/service contracts, upgrade 
installations and labor to install equipment. (This is a GIL.) 

 
 
 
 
      October 19, 2006 
 
 
 
 
Dear Xxxxx: 
 

This letter is in response to your letter received in the Legal Services Office on July 18, 2006, 
in which you request information.   The Department issues two types of letter rulings.   Private Letter 
Rulings (“PLRs”) are issued by the Department in response to specific taxpayer inquiries concerning 
the application of a tax statute or rule to a particular fact situation.  A PLR is binding on the 
Department, but only as to the taxpayer who is the subject of the request for ruling and only to the 
extent the facts recited in the PLR are correct and complete.    Persons seeking PLRs must comply 
with the procedures for PLRs found in the Department’s regulations at 2 Ill. Adm. Code 1200.110.  
The purpose of a General Information Letter (“GIL”) is to direct taxpayers to Department regulations 
or other sources of information regarding the topic about which they have inquired.   A GIL is not a 
statement of Department policy and is not binding on the Department.   See 2 Ill. Adm. Code 
1200.120.    You may access our website at www.ILTAX.com to review regulations, letter rulings and 
other types of information relevant to your inquiry.   
 
 The nature of your inquiry and the information you have provided require that we respond with 
a GIL.  In your letter you have stated and made inquiry as follows: 
 

We are a California Sub-S Corporation with a sales office in CITY, Illinois and have 
been filing Form ST-1 since November, 2004.  
 
In a telephone conversation between a representative at the Illinois Department of 
Revenue, myself and our Illinois salesman in 2004, information was given on the 
sales/use tax to be charged to our Illinois customers. Last week, in a further 
conversation with your office, different information was given.  
 
It was suggested by Larry, Department of Revenue, at 800-732-8866, that we write to 
you, describe our activities in your state, and obtain the correct information so we can 
be confident we are charging and remitting the correct sales/use tax.  
 
The following is a description of our activities in Illinois:  
 
1. Sales orders taken in Illinois or California. Product shipped from out of state 

directly to Illinois customers by common carrier. It is our understanding that the 
use tax of 6.25% is due on these sales.  

 
2. Sales orders taken in Illinois. Product shipped from out of state to our Illinois 

sales office where configuration to customer specifications is done. Product then 
delivered by our salesman or an independent contractor to Illinois customer. We 



have been given two different answers on the sales/use tax to be charged in this 
instance and are seeking your answer. 

 
3. Charges to Illinois customers for Support/Service contracts and Upgrade 

Installations. As this is not tangible, personal property, we have been told that 
these sales are not subject to sales/use tax. 

 
4. Labor to install equipment. We have been told that these sales are not subject to 

sales/use tax. 
 
We appreciate your prompt response to our question in #2 above and confirmation that 
we are correctly collecting and remitting taxes for #1, #3 and #4.  

 
 
DEPARTMENT’S RESPONSE 
 

Determinations regarding the subject of nexus are normally very fact specific.  The Department 
has found that the best manner to determine nexus is for a Department auditor to examine all 
relevant facts and information.  The following guidelines, however, may be useful to you in 
determining whether your company would be considered a retailer subject to sales tax collection 
obligations. 

 
Whether a retailer is subject to Illinois Retailers’ Occupation Tax (sales tax) liability or is 

required to collect Illinois Use Tax from its Illinois customers depends upon whether that retailer has 
sufficient “nexus” with the State of Illinois so that the retailer will be subject to Illinois law.  The 
following information outlines the principles of nexus.  

 
An “Illinois Retailer” is one who either accepts purchase orders in the State of Illinois or 

maintains an inventory in Illinois and fills Illinois orders from that inventory.  The Illinois Retailer is 
then liable for Retailers’ Occupation Tax on gross receipts from sales and must collect the 
corresponding Use Tax incurred by the purchasers. 

 
Another type of retailer is the retailer maintaining a place of business in Illinois.  The definition 

of a “retailer maintaining a place of business in Illinois” is described in 86 Ill. Adm. Code 150.201(i).  
This type of retailer is required to register with the State as an Illinois Use Tax collector.  See 86 Ill. 
Adm. Code 150.801. The retailer must collect and remit Use Tax to the State on behalf of the 
retailer’s Illinois customers even though the retailer does not incur any Retailers’ Occupation Tax 
liability. 

 
The United States Supreme Court in Quill Corp. v. North Dakota, 112 S.Ct. 1904 (1992), set 

forth the current guidelines for determining what nexus requirements must be met before a person is 
properly subject to a state’s tax law.  The Supreme Court has set out a 2-prong test for nexus.  The 
first prong is whether the Due Process Clause is satisfied.  Due process will be satisfied if the person 
or entity purposely avails itself or himself of the benefits of an economic market in a forum state.  Quill 
at 1910. 

 
The second prong of the Supreme Court’s nexus test requires that, if due process 

requirements have been satisfied, the person or entity must have physical presence in the forum 
state to satisfy the Commerce Clause.  A physical presence is not limited to an office or other 
physical building.  Under Illinois law, it also includes the presence of any agent or representative of 
the seller.  The representative need not be a sales representative.  Any type of physical presence in 
the State of Illinois, including the vendor’s delivery and installation of his product on a repetitive basis, 



will trigger Use Tax collection responsibilities.  Please refer to Brown’s Furniture, Inc. v. Zehnder, 171 
Ill.2d 410 (1996). 

 
The final type of retailer is the out-of-State retailer that does not have sufficient nexus with 

Illinois to be required to submit to Illinois tax laws.  A retailer is this situation does not incur Retailers’ 
Occupation Tax on sales into Illinois and is not required to collect Use Tax on behalf of its Illinois 
customers.  However, the retailer’s Illinois customers will still incur Use Tax on the purchase of the 
out-of-State goods and have a duty to self-assess their Use Tax liability and the customer must remit 
the amount directly to the State.  The Use Tax rate is 6.25%. 

 
In general, the imposition of the various local sales taxes in Illinois takes effect when “selling” 

occurs in a jurisdiction imposing a tax.  The Department’s opinion is that the most important element 
of selling is the seller’s acceptance of the purchase order.  Consequently, if a purchase order is 
accepted in an Illinois jurisdiction that imposes a local tax, that tax will be incurred.  See 86 Ill. Adm. 
Code 270.115(b).  The tax rate is fixed by the location of the seller, not the delivery location.  The fact 
that the item being sold is shipped from out-of-State or from another Illinois location is immaterial for 
purposes of local taxes if the sale occurs through order acceptance in an Illinois jurisdiction imposing 
a local tax.  For these transactions the local tax will be incurred. 

 
If a purchase order is accepted outside the State, but the property being sold is located in an 

inventory of the retailer which is located in an Illinois jurisdiction that has imposed a local tax (see, for 
example, Section 270.115(b)(3)), then the location of the property at the time of sale will determine 
where the seller is engaged in business for the purpose of determining the imposition of applicable 
local sales taxes. In situations in which the retailer has nexus, but both the purchase order 
acceptance and the location of the property being purchased are outside of the State of Illinois, such 
sales would only be subject to the Illinois Use Tax at the rate of 6.25%. 

 
Although the regulation cited above (86 Ill. Adm. Code 270.115) deals with the municipal home 

rule taxes, the principles outlined in this regulation apply to all local taxes administered by the 
Department.  

 
Generally, sales of “canned” computer software are taxable retail sales in Illinois. Sales of 

canned software are taxable regardless of the means of delivery. For instance, the transfer or sale of 
canned computer software downloaded electronically would be taxable. 

 
If transactions for the licensing of computer software meet all of the criteria provided in 

subsection (a)(1) of Section 130.1935, neither the transfer of the software nor the subsequent 
software updates will be subject to Retailers' Occupation Tax. A license of software is not a taxable 
retail sale if: 
 

A) It is evidenced by a written agreement signed by the licensor and the customer; 
 

B) It restricts the customer’s duplication and use of the software; 
 

C) It prohibits the customer from licensing, sublicensing or transferring the software to a 
third party (except to a related party) without the permission and continued control of the 
licensor; 

 
D) The licensor has a policy of providing another copy at minimal or no charge if the 
customer loses or damages the software, or permitting the licensee to make and keep an 
archival copy, and such policy is either stated in the license agreement, supported by the 



licensor’s books and records, or supported by a notarized statement made under 
penalties of perjury by the licensor; and 

 
E) The customer must destroy or return all copies of the software to the licensor at the 
end of the license period. This provision is deemed to be met, in the case of a perpetual 
license, without being set forth in the license agreement. 
 
1. As you can see, if the taxpayer accepts an order in Illinois, Illinois sales tax is due as well as 

any applicable local tax that the Department collects for that jurisdiction.  If the taxpayer has nexus in 
Illinois, but accepts an order out-of-State and ships the order from out-of-State, Illinois Use Tax must 
be collected, but no local tax will be due. 

  
2. If the taxpayer accepts an order in Illinois, Illinois sales tax is due as well as any applicable 

local tax that the Department collects for that jurisdiction.  It does not matter that the order was 
shipped from out-of-State. 

 
3. In general, maintenance agreements that cover computer software and hardware are 

treated the same as maintenance agreements for other types of tangible personal property. The 
taxability of maintenance agreements is dependent upon whether the charge for the agreement is 
included in the selling price of tangible personal property. If the charge for a maintenance agreement 
is included in the selling price of tangible personal property, that charge is part of the gross receipts of 
the retail transaction and is subject to Retailers' Occupation Tax liability. No tax is incurred on the 
maintenance services or parts when the repair or servicing is completed. 
 

If maintenance agreements are sold separately from tangible personal property, the sale of the 
agreement is not a taxable transaction. However, when maintenance services or parts are provided 
under the maintenance agreement, the company providing the maintenance or repair will be acting as 
a service provider under the Service Occupation Tax Act. The Service Occupation Tax Act provides 
that when a service provider enters into an agreement to provide maintenance services for a 
particular piece of equipment for a stated period of time at a predetermined fee, the service provider 
incurs Use Tax based upon its cost price of tangible personal property transferred to the customer 
incident to the completion of the maintenance service. See 86 Ill. Adm. Code 140.301(b)(3). 
 

Charges for updates of canned software are fully taxable pursuant to Section 130.1935. If the 
updates qualify as custom software under Section 130.1935(c), they may not be taxable. But, if 
maintenance agreements provide for updates of canned software, and the charges for those updates 
are not separately stated and taxed, then the whole agreement would be taxable as sales of canned 
software. 

 
4. Assuming that the services provided, such as installation, phone support, training, and 

seminars, do not require the transfer of tangible personal property to the recipients of those services, 
charges for such services are exempt if they are separately stated from the selling price of canned 
software. See Section 130.1935(b). If computer software training or other support services are 
provided in conjunction with a sale of custom computer software or a nontaxable license of computer 
software, the charges for that training are not subject to tax. 
 

If you require additional information, please visit our website at www.ILTAX.com or contact the 
Department’s Taxpayer Information Division at (217) 782-3336. If you are not under audit and you 
wish to obtain a binding PLR regarding your factual situation, please submit a request conforming to 
the requirements of 2 Ill. Adm. Code 1200.110 (b).  
 

Very truly yours, 



 
 
 

Martha P. Mote 
Associate Counsel 
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